UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ISADORE GARTRELL, et al.,
Plaintiffs,

Civil Action 01-01895 (HHK)
V.

JOHN D. ASHCROFT, et al.,

Defendants.

MEMORANDUM

Plantiffs represent a class of prisoners from the Didrict of Columbiawhose avowed religious
beliefs forbid them from cutting their hair or shaving their beards. They are in the custody of the
Federa Bureau of Prisons ("BOP") and are housed in prison facilities run by the Virginia Department of
Corrections ("VDOC"). Plantiffs dlege that BOP's decison to house them in VDOC prisons rather
than in BOP prisons violates the Religious Freedom Restoration Act ("RFRA")* and the Free Exercise
Clause of the First Amendment? because VDOC imposes a grooming policy that requires prisonersto
shave their beards and keep their hair short. Plaintiffs seek declaratory and injunctive relief to prevent
BOP from subjecting them to the grooming policy.

This caseis acontinuation of litigation brought againg the Didtrict of Columbiain December,
1999, during which BOP intervened as a party defendant. At that time, plaintiffs made two basic

cdams. “Firg, they contended that VDOC lacked a compelling interest in the grooming policy and that

! 42 U.S.C. §8§ 2000bb to 2000bb-4.

2 U.S. Congt. amend. .



the policy was not the least redtrictive means of achieving whatever interests VDOC had. Alterndively,
they argued that BOP and the Didtrict had aless restrictive means of housing prisoners who believed
that the grooming policy required them to violate fundamenta religious tenets: transferring them to non-
Virginia prison fadilities without such grooming policies” * This court resolved the case by entering a
judgment in favor of the defendants, holding that plaintiffs had failed to exhaust their adminigretive
remedies as required by the Prison Litigation Reform Act. (PLRA).* This court also addressed and
rgected plaintiffs clam that VDOC' s grooming policy violated RFRA and the First Amendment’s
Free Exercise clause. ® On apped, the D.C. Circuit affirmed this court’ s judgment, agreeing that
plaintiffs had faled to exhaust their administrative remedies, but vacated the portion of this court’s
decison regarding the merits of plaintiffs clams. The D. C. Circuit observed, however, that this court
had expresdy “*decling/d] to evauate the issueraised by the prisoners dternative clam: ‘whether
defendants have compelling interests in keegping plaintiffs incarcerated in Virginia Corrections
facilities””® With respect to this claim , the court said, “should the prisoners refile after exhaugting their
adminigtrative remedies, the district court will need to consder whether BOP and the District can

demondrate that dternative placement in non-Virginia prisons without grooming policiesisinfeasible’

3 Jackson v. District of Columbia, 254 F.3d 262, 264 (D.C. Cir. 2001)
4 42 U.S.C. §1997¢(a).

> Jackson v. District of Columbia, 89 F. Supp. 2d 48 (D.D.C. 2000).

6 Jackson v. District of Columbia, 254 F.3d 266.

! Id. at 271.



After exhauding their adminidrative remedies, plantiffs refiled the ingant action. Based on the
evidence presented a the three-day trid of thiscase, the court makes the following:
FINDINGSOF FACT

BOP'SDECISION TO HOUSE CLASSMEMBERSIN VDOC FACILITIES
SUBSTANTIALLY BURDENSTHEIR RELIGIOUSBELIEFSAND PRACTICES

A. Plaintiffs Have Sincere Religious Bdliefs That Conflict With the VDOC
Grooming Policy

1 The parties have Stipulated that "each of the named plaintiffs has ancerdy held
religious beliefs that prohibit them from shaving or cutting their hair, and that conflict with VDOC's
grooming policy." Stipulations of Fact 3 (filed Oct. 27, 2001). See also Jackson, 89 F. Supp. 2d at
65 (finding that "plainitffs have met their burden of showing that [VDOC's] grooming policy substantidly
burdenstheir exercise of religion.”).

2. Carl Wolfe, one of the named plaintiffsin this action, is an adherent of the
Ragtafarian faith. Asapart of the practice of hisfaith, Wolfe has taken the Vow of the Nazarite, based
on Numbers 6 of the Bible, that prohibits him from shaving his beard or cutting his hair. It would be a
violation of afundamentd tenet of the Restefarian faith for Wolfe to have his hair cut or his face shaved
after he hastaken thisvow. See Jackson, 89 F. Supp. 2d at 65 (finding Wolfe's testimony regarding
hisfath to be "heartfelt and sncere,”" and finding that he grows his beard and dreadlocks "because of
[hig| religious bdliefs’).

3. Isadore Gartrell and Darndl Stanley, both named plaintiffsin this action, are

adherents of the Sunni Mudim sect of the Idamic religion. Gartrell and Stanley hold sincere bdliefs that



shaving off their beards violates a fundamentd tenet of Idam. See id. (finding that previous named
plaintiff who was Sunni Mudim grew his beard "because of [hig| religious beliefs").

B. VDOC's Grooming Policy |mposes a Substantial Burden Upon Plaintiffs
Religious Beliefs

4, A fundamentd tenet of the Sunni and other Mudim sects prohibits mae
followers from shaving their faces. See Jackson, 48 F. Supp 2d at 65. Likewise, afundamenta tenet
of Ragtafarianism prohibits a person from shaving his beard or cutting his hair after he has taken the
Vow of the Nazarite. See Jackson, 89 F. Supp. 2d at 65.

5. In November 1999, VDOC adopted Inmate Grooming Standards Procedure
No. DOP 864 (the "grooming policy™) requiring dl inmatesin VDOC facilities to wear their hair short,
in military-style fashion, and prohibiting al inmates from wearing beards.

6. The grooming palicy requires al BOP inmates housed in VDOC to submit to
grooming a regular intervas. The grooming policy dso requires dl newly admitted BOP inmates from
the Didtrict to submit to grooming during the VDOC intake process.

7. An inmate who refuses to comply with the grooming policy is subject to
disciplinary reports, adminigtrative segregation (confinement in acell for 23 hours a day), increasesin
security and cugtody leve, loss of prison employment, exclusion from programming, and loss of
privileges such as vistation, commissary, and telephone. Named plaintiff Wolfe, for example, was held
in administrative segregation a Sussex |1 because he refused to comply with the grooming policy.

8. VDOC officids do not consder religious objectionsto be avaid bass for

noncompliance with the grooming policy. The VDOC lieutenant overseeing Wolfes intake at Sussex |1



told Wolfe that his Ragtafarian beiefs regarding shaving his beard and cutting his hair did not matter,
and that if he had an objection to the grooming policy, he would have to "take that up in court.”

0. The grooming policy dlows VDOC correctiond officersto use force and
resraints to shave newly admitted inmates during the intake process if the inmates refuse to comply with
the grooming policy. VDOC recently began forcibly shaving inmates who do not voluntarily comply.
Inmates who refuse to comply on religious grounds are restrained, with one guard on each side and
three guards positioned near thair legs, and shaved by aVDOC officid. After the VDOC officids
complete the forced shaving, they issue adisciplinary report againgt the objecting inmate and send him
to administrative segregation.

10.  VDOC has repestedly told Wolfe that if he returnsto Sussex 11, he will be
shaved by force. On one occasion, as he was being transported from administrative segregation to
meet with his counsd, aVDOC officid told Woalfe , "'"Rasta boy I'm redly going to cut that shit off your
har." Wolfe tedtified as follows how such aforced shaving would affect him: "If somebody should hold
me down and cut my drefalds and shave my face, that's going to hurt me. That's like taking a part of
my soul. Thisismy fath. Thisismy ... wholelife. .. thisismy rdigion. Thisis something wherel
liveby ... Anditwill just kill me."

11. The court finds that subjecting class members to the VDOC grooming policy
imposes a subgtantia burden on the exercise of ther rdigion. See Jackson, 89 F. Supp. 2d at 65.

C. BOP Housesits District of Columbia Inmatesin Both VDOC and BOP Prison
Facilities

12. In 1997, Congress passed the Revitalization Act, which required the Didtrict of

Columbia Department of Corrections ("D.C. Corrections’) to close its Lorton facility by December 31,



2001. The Revitaization Act dso required that BOP assume custody of al sentenced felons coming
out of Digtrict of Columbia courts no later than December 31, 2001.

13. Pursuant to the Revitaization Act, in October 1999 BOP began to take
custody of some Digtrict inmates and began trandferring them out of D.C. Corrections facilities and into
BOP facilities, VDOC facilities, and other contract facilities around the country.

14.  Asaresult of these custody trandfers under the Revitdization Act, some 6,800
Didrict inmates, including the named plaintiffs, are now in the custody of BOP. A mgority of these
inmates—approximately 3,600—are housed in BOP facilities |ocated across the United States. One
thousand low security BOP inmates from the Didtrict are housed at Rivers Correctiona Center, a
private contract facility in North Carolina, and some 2,200 Didtrict inmates are housed in VDOC
fadlities

15. BOP has intergovernmenta agreements with the Commonwesdlth of Virginiato
house Didrict inmates a two fadilitiesin Virginia: Greensville, located in Greensville, Virginia; and
Sussx |1, located in Waverly, Virginia. Greensville houses medium security Didrict inmates and
Sussx |1 houses high security Didtrict inmeates.

16. BOP executed the agreement with VDOC to house inmates at Greensville on
October 1, 1999, and renewed that agreement effective September 6, 2001.

17. BOP executed the agreement with VDOC to house inmates at Sussex |1 on
Jduly 13, 2001. BOP's Sussex |1 contract replaced a smilar contract between the Didtrict of Columbia

and VDOC that expired on that day.



D. BOP Does Not Consider Alternativesto Housing Plaintiffsin VDOC Facilities

18.  Sincethefiling of the Jackson lawsuit in December 1999, BOP has been
aware tha a number of Didrict inmates at Greensville and Sussex || have religious objections to the
VDOC grooming poalicy.

19. BOP isdso avare of the substantial burdens imposed on its inmates who have
religious objections to the grooming policy. For example, BOP is aware that a number of Didtrict
inmates a Sussex |1 are in adminigrative segregation because they failed to comply with the grooming
policy due to religious objections.

20. BOP admits that denying an inmate access to religious practices because heis
in adminigrative segregation may undermine the inmate's prospects of reintegration and rehabilitation.
Nonetheless, BOP places inmates with rdligious objections to the grooming policy in administrative
segregation in VDOC rather than transferring them to other facilities where they would be able to fully
practice thar religion.

21.  Sound correctiona practice recognizes that inmates who are dlowed to
practice the fundamentd tenets of their reigion present less of a management problem than inmates who
do not participate in religious activities. Penologicd research aso indicates that inmates who practice
the fundamentd tenets of ther religion have lower recidivism rates than inmates who do not participate
inreligious activities

22. Despite its knowledge that the VDOC grooming policy imposes a subgtantial
burden upon Mudim and Rastafarian inmates, BOP has refused to condder any dternative to housing

the class membersin VDOC fadilities.



. BOP HASLESSRESTRICTIVE ALTERNATIVESAVAILABLE FOR
HOUSING CLASSMEMBERS

A. BOP'sNon-VDOC Facilities Provide a L ess Restrictive Alter native

23. BOP has gpproximately 100 indtitutions of its own in which it houses inmates.
BOP's Didrict prisoners are dready housed in dmogt al of these facilities. In addition, BOP contracts
with anumber of private facilities to house inmates.

24. BOP does not impose a grooming policy redtricting hair or beard length in its
own inditutions. See 28 C.F.R. 88 551.2, 551.4. Rather, an inmate may select "the hair style of
personal choice, and [BOP] expects personal cleanliness and dressin keeping with standards of good
grooming and the security, good order, and discipline of the inditution.” 1d. In addition, "an inmate
may wear amustache or beard or both." 1d.

25.  Acrossthe BOP system, inmate population isin constant flux. Bed space
opens every day as thousands of inmates per week are released from custody, or transferred from one
indtitution to another within the same security level or between security levels. In fact, there are more
than 50,000 inmate movements in the BOP system each year.

26. BOP's own indtitutions, and those of its contractors that do not impose a
grooming policy that would burden plaintiffs religious practices, provide less redtrictive dternative

placements in which class members could be housed.

B. BOP'S Contention That Its Non-VDOC Facilities Are Not Availableto House
ClassMembers|sContrary to the Evidence



At trid, BOP admitted that it has not consdered whether there is alessredrictive
dternative to housing class membersin VDOC ingtitutions. Nonetheless, BOP argued & trid that no
lessredrictive dternative is available for two reasons. 1) because BOPs non-VDOC feacilities are
overcrowded; and 2) because it would either be unlawful or impracticable for BOP to determine
whether an inmate has a bona fide religious objection to the VDOC grooming policy. Each of these
purported justifications fails to establish that BOP has no less redtrictive aternative available to
subjecting class members to a grooming policy that substantidly burdens their reigion.

1. BOP'S contention that its non-VDOC facilities are unavailable because

they are overcrowded is unfounded

27. BOP currently has custody of gpproximately 156,000 prisoners.
Approximately 50,000 of these inmates are medium or high security. Thereisacongtant flow of
prisonersinto, out of, and within the system, amounting to more than 50,000 inmate movementsin the
BOP system each year.

28. Every BOP-owned facility tracksits "pipeline in” and "pipeine out,” showing
numbers of inmates scheduled to go to and leave from a particular ingtitution over a 30- or 45-day
period. The number of inmaesa any given inditution is changing congtantly because some inmates are
departing while others are arriving. For example, there is a high turn-over of BOP inmatesin VDOC's
Greensvillefadility.

29. Throughout the process of taking custody of Didrict inmates pursuant to the
Revitdization Act, BOP has placed the mgority of Digrict inmatesin non-VDOC facilities. Out of the

more than 7,000 District offenders BOP has designated over the past severa years, approximately



6,800 are till in BOP custody. About 1,000 of these offenders are currently housed at VDOC's
Greensville facility, and about 1,240 are housed at VDOC's Sussex 11 facility. Therefore, only about
2,240 out of BOP's 6,800 Didtrict inmates are housed in VDOC facilities. Put another way, BOP has
placed about two-thirds of its Digtrict inmates in non-VDOC facilities.

30. BOPs Didtrict inmates can be housed in any BOP facility. BOP currently
houses Didrict inmatesin virtudly every BOP fadility, including facilities as far avay as Cdifornia

3L For overal capacity purposes, it isirrdevant which Digtrict inmates are housed
in VDOC facilities and which are housed in BOP facilities. Because BOP dready places the mgority
of Didrict inmates in non-VDOC facilities regardless of its aleged capacity problems, the crowding at
BORP facilitiesis not relevant to whether BOP has less redtrictive placementsin non-VDOC facilities
avalablefor plaintiffs. Indeed, BOP has admitted that it could transfer plaintiffsinto its own facilities on
any given day. If it did so, it would promptly fill the beds vacated by plaintiffs with other inmates,
eliminating any impact of the trandfers on overal capacity.

32.  Under the Sussex |1 contract, BOP contracts for 1,276 beds at VDOC's
Sussex |1 facility. Because 1,240 BOP inmates are currently housed there, Sussex 11 isvirtualy full for
BOP's purposes. Under the Greensville contract, BOP contracts for 1,000 beds at VDOC's
Greensville facility. Greensville, like Sussex 11, is virtudly full for BOP's purposes.

33. BORP currently istaking and will continue to take into custody somewhere
between 70 and 120 District inmates each month. Because both Sussex |1 and Greensville are virtudly
full for BOP's purposes, the percentage of the overal D.C. inmate population that is housed in non-

VDOC fadilities will continue to grow as new inmates come into the system.
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34. If BOPinmates are transferred out of Sussex |l or Greensville as aresult of the
court's Order in this case, BOP could and would easily replace those inmates from the population of
newly sentenced D.C. inmates. Therefore, there is no support for defendants claim that transfer of
class members from VDOC facilities to BOP facilitiesisinfeasble from a capacity sandpoint. To the
contrary, trandfer of plaintiffs from VDOC facilities to BOP facilities based on their Sncere religious
objectionsto VDOC's grooming policy will have no effect on overdl capacity.

35. BOP plansto phase out its use of both Greensville and Sussex |1 by the end of
2002. From acapacity standpoint, it makes no difference to BOP which inmates are moved out of
these fadilities firgt.

36. Even if every bed vacated by a class member ordered out of VDOC would not
be filled by anew Digtrict prisoner, BOP has failed to establish that there are too many class members
to be accommodated in its own facilities. 1n response to the preliminary injunction this court issued in
Jackson, BOP implemented a process to determine the number of Digtrict inmates at VDOC's
Greensville facility who had religious objections to the grooming policy. BOP found that there were
only ahandful of inmates with religious objections.

37.  That only asmdl number of BOP inmates & Greensville have rdigious
objections to the grooming policy is confirmed by VDOC's grievance reports from that facility,
demonstrating that between November 1999 and October 2001, fifteen grievances were filed against
the grooming policy for religious reasons. Even assuming that entries which do not specify areason for

the grievance were based on the inmate's religious beliefs, no more than twenty-one of the grievances at
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Greensville involved rdigious bdiefs. In addition, BOP has admitted that this number includes
grievancesfiled by non-BOP inmates.

38. Likewise, when VDOC screened inmates at Sussex |1 in response to the
Jackson injunction, it identified only nineteen out of 1200 Didtrict inmates who had sncerely held
religious beliefs that conflicted with the grooming policy. These inmates have dready been trandferred
out of Sussex |I. Between March 2000 and October 2001 at Sussex |1, eight grievances were filed
agang the grooming policy which cited rdigious or spiritud bdiefs or practices. Even including
grievance report entries that do not specify the reason for the complaint, the total number of grievances

a Sussex | that involved rdligious beliefs during this eighteen month period could not have exceeded

twenty-eight.

2. BOP's contention that its non-VDOC facilities are unavailable because
it cannot determine whether inmates have bona fide religious
objections to the grooming policy is unfounded

a. BOP's Security Classification and Designation Manual requires
BOP to identify religious beliefs and practices of inmates

39. BOP designates inmates to indtitutions pursuant to the policies and procedures
st out in its Security Classification and Designation Manud ("Designation Manud™), which hasbeenin
effect ance 1979. The Designation Manual applies to BOP's decisonsto send Didtrict inmatesto its
contract facilities, including VDOC, and to BOP's decisions to transfer inmates out of VDOC.
According to the Manua, BOP's placement and transfer procedures provide for two levels of review.
The firg involves determining the inmate's proper custody or security level. The second involves

designation to an gppropriate facility and includes congderation of the inmate's programmeatic and other

12



individuaized needs. Expert witnesses testified at tria that this two-tiered procedure is consstent with
sound custody classification and designation practice. Security and safety concerns are properly
addressed at the firgt stage, and religious beliefs are properly considered under the second-stage,
individudized congderation.

40.  Theplainlanguage of the Desgnation Manud requires BOP officids to assess
each inmate's rdigious beliefs and practices and take those beiefs into account when deciding whether
that inmate should be placed (i.e,, designated) in anon-BOP facility. Specifically, the Designation
Manud requires. "When designating a non-federd facility for an inmate, Designators shall consider
the inmate's religious beliefs as one of the factorsin making a designation decison.” Ps'Ex. 1 a
BOP 000064 (emphasis added). Such apalicy clearly contemplates that BOP should assess whether
an inmate's sncerely held religious beliefs would be burdened by a particular placement. 1d. at BOP
00064 ("If necessary, Designators may consult with Central Office chaplaincy staff in making this
designation decision.”).

41.  Theplain language of the Designation Manua aso requires BOP officidsto
asess eech inmate's religious beliefs and practices and take those bdliefs into account when making
transfer (i.e, redesgnation) decisons. Specificdly, the Desgnation Manua states. "Religious beliefs
will be considered when designating a non-federd facility for afederd inmate. Ordinarily, afacility
that sysematicdly redricts the free exercise of religion will not be designated for that inmate” 1d. at
BOP 000179 (emphasis added).

42. By its clear and unambiguous language, therefore, BOP's Designation Manua

contemplates that BOP is adle to, and indeed "shdl" and "will," determine the religious beliefs and
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practices of itsinmates before its designation and redesignation decisons are made. 1d. BOP's
witnesses admitted that this policy is mandatory.

43.  Nonetheless, BOP witnesses admitted at trial that BOP has not ascertained
inmates rdigious bdiefs and practices and has not taken those beliefs into account when designating
BOP inmates to, and redesignating BOP inmates out of, VDOC facilities.

44, BOP admitted that if information on the reigious affiliation of inmates was
available, BOP would be required to take that information into account when making designation
decisons® For example, BOP acknowledged that if ajudge informed BOP that a newly-sentenced
inmate was a Mudim Imam, BOP would take that information into consderation when making the
inmate's designation decison. BOP aso admitted that it would be feasible to use religious belief and
practice information when it makes designation decisions.

45.  Although there are numerous indicators of inmates rdigious affiliation avallable
to BOP, BOP has not tried to ascertain the reigious affiliation of the Didtrict inmates it designates and
redesignates.

b. BOP'srdigious accommodation policy requires BOP to evaluate
whether an inmate has a bona fide rdigious belief

46. BOP's palicies require BOP to determine whether inmates have bonafide
religious beliefs that require specific practices. For example, BOP requires inmates who seek to

participate in religion-based dietary practices to make the request in writing and be subjected to an

8 Despite admitting that BOP is required under its policies to take inmates religious beliefs and
practices into account when making designation decisonsif that information is available, BOPs
witnesses also tedtified that doing so would be contrary to sound correctiond practice. Because these
witnesses did not adequately explain how BOP's own written Designation Manud is contrary to sound
correctiond practice, the Court does not credit the testimony of the BOP witnesses on this subject.
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interview by the prison chaplain. Based on the interview with the prison chaplain, inmates may be
denied certification and thus barred from participation in religion-based food service, and must wait Six
months before gpplying again.

47. Under BOP's palicy, an inmate may be removed from his religion-based food
sarvice by an inditution's Warden or Chaplain if he shows indicia of not following the dietary practices
of hisrdigion. After being removed from the religion-based food service program, an inmate must
participate in a screening interview with BOP personnd before he may participate again in the program
agan.

C. Other prison sysemsidentify inmateswith bona fidereligious
beliefs and practices and accommodate theinmates religious
beliefs

48. Evidence presented at trid established that it is routine practice for prison
systems to determine whether an inmate is a bona fide member of areligious group. Expert witnesses
testified that the purpose of making these determinations is to ascertain whether an individua inmate is
entitled to accommodation based on his religious beliefs or practices.

49.  Thetesimony of adult corrections expert Dr. James Austin® established that the

date correctiona systemsin Pennsylvania, Washington, Oregon, and New Mexico have

ingtitutionalized processes to determine whether an inmate has a bona fide religious belief or practice.

o Dr. Audtin's testimony was credible and persuasve. Dr. Austin has worked in the field of adult
corrections for more than thirty years. He has particular expertise in the area of inmate classfication
and designation, having studied and implemented classification and designation systems for numerous
jurisdictions around the country. Moreover, he has particular expertise with regard to D.C. offenders
and their integration into the BOP system, having been retained by Congress on severd occasonsto
work on thisissue. Dr. Augtin continuesto play an active role in this process, currently working with
the D.C. Department of Corrections Trustees Office, in conjunction with the BOP, to create and
implement a security dassification system for Didtrict inmates.
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These states have creasted committees, comprised of representatives from various divisons within the
Department of Corrections, to make determinations on an individua basis as to whether an inmate has
abonafide religious bdief or practice. These committees have successfully handled inmates who seek
to manipulate the system and gain advantage by being identified as members of ardigious group.

50. In addition, VDOC indicated during this litigation thet it is able to identify which
inmates have bonafide reigious objections to its grooming policy. During the pendency of the
injunction in Jackson, VDOC informed BOP that it could implement a"methodology™ a Greensville to
"identify [BOP inmates] with Sncerely held rdigious bdiefs" VDOC dso successtully implemented a
system to determine which Didrict inmates at Sussex had rdigious objections to its grooming policy.
BOP has admitted that VDOC isfully cgpable of identifying which inmates have sncerdy held religious
objections to the grooming policy.

51.  Asareault of the procedure it implemented to comply with the Jackson
injunction, VDOC identified 19 inmates out of 1,200 at Sussex with bonafide religious objections to its
grooming policy. Thoseinmates at Sussex who were found to have bona fide religious objections to
the grooming policy were "moved to other facilities” No evidence was presented at tria that these
prisoner trandfers out of Sussex caused other prisonersto try to manipulate the system in order to
receive atransfer out of VDOC, or that these transfers caused other prison administration problems.

d. Bop has successfully implemented screening proceduresto
identify inmates with bona fide rdigious objectionsto the VDOC
grooming policy.

52. During the pendency of the injunction in Jackson, BOP implemented a

successful screening process that identified Didrict inmates with religious objections to the VDOC
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grooming policy and prevented them from being assigned to VDOC indtitutions. This processinvolved
BOP personne interviewing Didtrict inmates a BOP holdover facilities about the inmates religious
beliefs. Inmatesidentified by this process were placed in non-VDOC facilities so that their religious
beliefs and practices would not be burdened by the VDOC grooming policy.

53. It took BOP only afew weeks to put this new screening process into place.
Although BOP argued at trid that a screening process would cause mgor problems, including
pretextua conversons of inmates subject to potentia transfer to VDOC, BOP's witnesses did not
identify any substantive problems that arose when such a process was actudly implemented during the
Jackson injunction.®  Under questioning from BOP's own attorneys and the court, the only difficulties
with the screening procedure that BOP witnesses could identify were thet it involved "alittle training” for
daff and that it was not "fair.” These witnesses d o testified, however, that the procedure took only a
few weeks to develop and implement, and that once the procedure was in place, BOP had
accomplished "what [it] had set out to do."

54. BOP continues to use holdover facilities, but it no longer uses its holdover
facilities to screen Didtrict inmates with religious objections to VDOC's grooming policy. BOP admits
that it stopped its screening for religious beliefs only because the Jackson injunction was lifted. While
BOP was screening Didtrict prisoners and keeping those identified as having religious objections to

VDOC's grooming policy at holdover facilities, BOP was continuing to place other Didrict inmatesin

10 Other prison systems have aso implemented religion screening processes without problems.
For example, States have removed groups of inmates from siter-gate prisons when the sister-state
infringes on agroup's religious practice. Dr. Audtin testified that Washington State pulled back Native
Americans inmates from Hawali because Hawaii was not accommodating their religious practice.
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itsown facilities. Nonetheless, BOP made no effort to find a place a its own facilities for the inmates it
identified as having religious objections.

55.  After anew inmate is sentenced by the Didrict of Columbia courts, it takes Six
to eight weeks for the inmate to be transferred from the custody of D.C. Corrections to BOP custody.
The vast mgority of these inmates are housed in the Didtrict of Columbiawhile this six- to eight-week
custody transfer process takes place. Expert witnesses testified at tria that BOP could perform
screening interviews like the ones previoudy performed a BOP holdover facilities while these inmates
arein the Digtrict awaiting their custody transfer from D.C. Corrections to BOP.

56. BOP dso successfully screened inmates dready at VDOC during the injunction
inJackson. Asaresult of this process, a handful of Rastafarian and Mudim inmates were identified as
having religious objections to the grooming policy and were trandferred out of Greensville by BOP.

57. Despite BOP's clam that such a screening and transfer process would lead to
inmates making pretextual conversonsin order to qualify for transfer out of VDOC, BOP admitted that
to its knowledge no such conversions occurred when it did implement such a process.

e. Objective measures are available to BOP to identify inmates
with religious objections to the grooming policy

58.  There are objective indicators readily available to BOP that would assst it in
identifying those of its inmates who have rdligious beliefs and practices that conflict with the grooming
policy. The contractual agreement between VDOC and BOP grants BOP access to information
related to itsinmates housed in VDOC, including the list of grievancesfiled by inmatesin Sussex 11 and
Greensville. These ligts, which were produced by BOP as part of this litigation, summarize the bas's of

each inmate's objection to the grooming policy, and therefore can be used to determine which inmates
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may have rdigion-based objections. BOP dso has available to it the actua grievance forms, which
contain more detailed information regarding the basis of an inmate's objection to the grooming palicy.

59. BOP isin the process of reviewing the files of itsinmatesin Sussex |1 to
determine whether they are serving their sentences in the appropriate facility. As part of this process,
BOP has discovered that VDOC documents every inmate's participation in religious services and
requests for specid meds based on rdigious bdiefs. Thisinformation would assst BOP in identifying
which inmates are members of religious faiths that have prohibitions on cutting hair short or shaving
beards.

60.  Therdigious afiliaion of each BOP inmate is dso available to BOP through the
information gathered by VDOC personnd a the time of intake. All BOP inmates being housed in the
VDOC system go through an intake process. During that intake process, VDOC asks each inmate's
religious ffiliation and records thet information.

61. If an inmate refuses to comply with the grooming policy during the intake
process, heis given adisciplinary report and sent to administrative segregation.** Thus, in addition to
the documents eedlly available to it, BOP can smply identify inmates in adminigirative segregation for
refusa to comply with the grooming policy and assess whether that refusd is based on ardigious

objection to the grooming policy.

1 For example, when named plaintiff Wolfe refused to comply with the grooming policy because
of hisreligious objections, he was placed in administrative segregation at Sussex |1 from April 9, 2001,
until he returned to the Didrict of Columbiafor thetrid in this action.
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62. Findly, for any inmate who has previoudy served time in any BOP prison, BOP
has that inmate's religious affiliation recorded in its SENTRY 12 computer system. Likewise, any inmate
who has served time in any other corrections system, such as D.C. Corrections or the Corrections
Corporation of America, has had his rdigious affiliation information recorded and put in hisinmate file.
Thereis nothing preventing BOP from seeking this information from these other prison systems that
have incarcerated the inmates who are now in BOP's care.

f. BOP routinely determines whether an inmate qualifies for
placement in an alter native prison setting in other contexts

63. BOP regularly identifies which inmates qualify for dternative prison placements
in other contexts. For example, BOP runs aresidentia drug treatment program (the "program™) for its
inmates. Because not every BOP facility offersthe program, if an inmate quaifies and hisinditution
does not provide the program, he will be transferred to an indtitution that does offer the program.

Under the terms of the program, an inmate who is serving time for a nonviolent crime can obtain a one-
year sentence reduction if he successfully completes the program. In order to determine whether an
inmate has a substance abuse problem and qualifies for the program, BOP uses a screening processin
which it reviews documents about the inmate; interviews family members, former doctors, and members
of the community about the inmate; and has a psychologist interview the inmate. As part of this

process, BOP successfully separates those inmates who have a bona fide substance abuse problem and
who can benefit by transfer to afacility that provides trestment for their problem from those inmates

who do not have a bona fide problem but seek to transfer so that they can reduce their sentences.

12 Throughout the trid, various witnesses talked about BOPs SENTRY system. Thetrid
transcript records each of these referencesto SENTRY as references to "century.”
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64. Likewise, BOP dlows inmates to gpply for trandfer to a particular BOP
ingtitution that offers afood service program so that they can learn to become chefs. In order to
determine whether an inmate has a bona fide desire to become a chef, the food service program
adminigrators review an inmaesfile and, if necessary, request that the community corrections office for
the area where the inmate is housed collect more information on the inmate. If an inmate is gpproved
for participation, heis then transferred to the BOP indtitution that offers the program.

65.  Trid tesimony showed that BOP iswilling to transfer inmates in order for them
to learn how to cook, but will not transfer inmates whose fundamentd religious bdliefs and practices are
burdened by VDOC's grooming policy:

Q: Now, if an inmate wants to be transferred because of rdigious

convictions tha conflict with VDOC's grooming policy, what's
BOP's procedure for processing that request?

A: I'm not aware of any procedure.

Q: Solet me make sure| understand this. If Carl Wolfe, Sitting
over here, wants to learn to cook, there's a procedure in place
for him to request atransfer to a BOP facility. But therésno
procedure for him to request atransfer based on the fact that
he has been in adminigirative segregation snce he arrived a
Sussex 11 for the sole reason that his religious beliefs prevent
him from cutting his hair or shaving his face?

A: Correct.

Tr. at 43:6-18.

0. Prison systems around the country evaluate whether an inmate
hasa sincerereligious belief or practice

66. Numerous prison systems around the country are required to assess the bona

fides of inmates religious beliefs as a routine component of inmate requests for specia property, specid
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meds, or grooming policy exemptions. See e.g., Morrison v. Garraghty, 239 F.3d 648, 652 (4th Cir.
2001) (holding that plaintiff was entitled to Sincerity determination in review of his religious property
request); DeHart v. Horn, 227 F.3d 47, 52 (3d Cir. 2000) (finding that prisons are protected from
random requests for pecid diets by the requirement that the request be "the result of sncerely held
religious beiefs"); Jackson v. Mann, 196 F.3d 316, 317 (2d Cir. 1999) (stating that kosher medl
eigibility in the New Y ork Department of Correctionsis based on "a process of interview and review
of documentation to substantiate the inmate's Judaic background and intent to drictly observe Jewish
digtary law"); Mosier v. Maynard, 937 F.2d 1521, 1526-27 (10th Cir. 1991) (reviewing Oklahoma
prison's denid of grooming policy exemption where plaintiff chalenged adverse Sncerity determination);
McElyea v. Babbitt, 833 F.2d 196, 198-99 (9th Cir. 1987) (remanding for assessment of sincerity of
inmate's request for kosher med's at Arizona state prison); Caldwell v. Caesar, 150 F. Supp. 2d 50,
53 (D.D.C. 2001) (reviewing alleged denid of accessto specid meds by D.C. Corrections);
Beerheide v. Suthers, 82 F. Supp. 2d 1190, 1198-99 (D. Colo. 2000) (reviewing denia by Colorado
Department of Corrections of kosher medl request). VDOC itself assesses the bona fides of inmates
religious bdiefs in the context of requests for religioun-based exemptions to property redtrictions, see
Morrison, 239 F.3d at 652, as do the New Y ork, Colorado, and D.C. Departments of Correctionsin
the context of special medls requests, see Jackson, 196 F.3d at 317 (dating that igibility for New

Y ork Department of Correction's kosher diet program requires substantiation of inmate's "intent to
drictly observe Jewish dietary law™); Caldwell, 150 F. Supp. 2d at 53 (stating that D.C. Corrections

makes specid meds available only to those "authorized by the Cheplain to receive a specid diet”);
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Beerheide, 82 F. Supp. 2d at 1198-99 (documenting the "effective method by which sincerity of [a
Colorado Department of Correction's] inmate's religious beliefs may be tested”).

h. BOP could implement a screening procedur e to identify inmates
with bona fide religious objection to the VDOC grooming policy

67. BOP could implement a procedure to identify inmates with bonafide religious
objections to the VDOC grooming policy. While the injunction was in effect in Jackson, BOP
effectively implemented a system that prevented inmates with religious objections from being sent to
VDOC and identified and removed inmates from VVDOC who had rdligious beliefs that would be
violated by the grooming policy. Other Sate systems have aso implemented systems that work well in
identifying inmates religious beliefs and practices.

68. Moreover, with regard to new inmates coming into the system, BOP can have
D.C. Correctionsidentify for it those inmates who have rdligious objections to the grooming policy. Dr.
Austin, who is working with the D.C. Corrections Trustee to implement a new classification and
designation system for D.C. Corrections by the end of the year, indicated at trid that "it would be no
problem for the D.C. Department of Corrections to provide information to the BOP on the religious
preference of each inmate who has been sentenced as afelon and is likely now to be designated by the
BOP..." Tr. at 148:3-12.

69. It is congstent with sound correctiona practice for BOP to implement a
procedure to identify and accommodate inmates with religious objections to the VDOC grooming

policy because such a procedure would assst in prison population management and reduce recidivism.

C. Plaintiffs Seek Relief That Would Be “Narrowly Drawn”
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70.  Therdief that plaintiffs seek isan order requiring BOP to congder class
members religious beliefs and practices and to house class membersin non-VDOC facilities, when
such dternative placements are available congstent with an inmate's security level. For the following
reasons, such relief would be narrowly drawn:

71.  Hird, such an order would be consstent with BOP's own policies regarding
condderation and accommodation of inmates religious beliefs when making placement and transfer
decisons involving non-BOP facilities.

72.  Second, BOP takesindividua factors into account on aregular basis when
deciding the appropriate housing for an inmate. For example, BOP takes into account judicia
recommendations, available programming (e.g., the food service program), and substance abuse
problems when making designation and transfer decisons. BOP has failed to demondirate that the
same could not be done for religion.

73.  Third, BOP and VDOC successfully implemented screening procedures during
the pendency of the Jackson injunction that would provide the rdlief that plaintiffs now seek. BOP has
not presented evidence that these screening procedures caused any management problems.

74.  Fourth, BOPisdready in the process of reviewing placement of inmates a
VDOC's Susex |1 facility to make sure that those placements are appropriate and that BOP inmates
are not housed in the "wrong environment.” Congstent with its Designation Manua, BOP could take
religious bdliefsinto account as it makes these decisons.

75.  Hfth it isundisputed that state corrections departments routinely and effectively

assess the sincerity of individua inmates rdligious beliefs. In addition, prison systems that contract with
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other states have done what plaintiffs seek here—remove groups of inmates when the sister state

holding them under contract infringes on the inmates religious practice.

CONCLUSIONSOF LAW

DEFENDANTSHAVE VIOLATED THE RELIGIOUS FREEDOM RESTORATION
ACT®

1 The Rdigious Freedom Restoration Act ("RFRA™) gppliesto federd officers
and agencies like BOP. Henderson v. Kennedy, 265 F.3d 1072, 1073 (D.C. Cir. 2001).

2. BOP is bound by RFRA in discharging its obligations under the 1997
Revitdization Act. See 42 U.S.C. 8 2000bb-3(b) ("Federa statutory law adopted after November 16,
1993 is subject to [RFRA] unless such law explicitly excludes such application by reference to
[RFRAL").

3. Each BOP decision to place or keegp a member of the plaintiff classinaVDOC
fecility is subject to RFRA scrutiny because RFRA applies "to dl Federd . . . law, and_the
implementation of that law, whether statutory or otherwise" 42 U.S.C. § 2000bb-3(a) (emphasis
added).

4, Under RFRA, it is plaintiffs burden to prove that a government action
subsgtantidly burdenstheir sincerdly held religious beliefs. 42 U.S.C. § 2000bb-1(a).

5. Once a subgtantid burden is established, the government must "demongtrate] |"

that itsaction: "(2) isin furtherance of acompelling governmentd interest; and (2) isthe least redtrictive

13 Because our finding that defendants violated RFRA entitles plaintiffs to the injunctive
relief they requested, we need not reach plaintiffs First Amendment claim.
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means of furthering that compelling governmentd interest.”" 1d. § 2000bb-1(b)(1)-(2) (emphasis
added).

6. RFRA makes clear that "the term ‘demonstrates means meets the burdens of
going forward with the evidence and of persuason.” Id. 8 2000bb-2(3).

7. Consigtent with the Statute, relevant case law confirms that the burden of
establishing compelling interest and least restrictive means rests with the government under RFRA.
Diaz v. Collins, 114 F.3d 69, 72 (5" Cir. 1997) (holding that the burden of proving the "compdling
interest test” is on the government); Jolly v. Coughlin, 76 F.3d 468, 477 (2d Cir. 1996) (same);
Cheema v. Thompson, 67 F.3d 883, 885 (9™ Cir. 1995) (holding that the government was wrong in
asserting that it did not have the burden to prove no less redtrictive dternative was available). Indeed,
the D.C. Circuit has dready noted that defendants bear the burden of persuasion on thisissue.
Jackson v. District of Columbia, 254 F.3d at 271 (D.C. Cir. 2001) ("[T]he digtrict court will need to
consder whether BOP . . . can demondtrate that dternative placement in non-Virginia prisons without

grooming policiesisinfeasble.).

A. PlaintiffsHave Proven That They Have Sincerely Held Religious Beliefs
That Are Substantially Burdened by VDOC's Grooming Palicy.

8. A subgtantid burden on asincerdy held religious belief exigs where the
government imposes punishment or "denies.. . . abenefit because of conduct mandated by religious
belief, thereby putting substantia pressure on an adherent to modify his behavior and to violate his

beiefs" Woodsv. Evatt, 876 F. Supp. 756, 762 (D.S.C. 1995) (quotations and citations omitted).
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9. Defendants have dtipulated that "[€]ach of the named plaintiffs has sncerely hdd
religious beliefs that prohibit them from shaving or cutting their hair, and that conflict with VDOC's
grooming policy." Stipulations of Fact, a 1 3 (Oct. 27, 2001).

10. This court has hdd that plaintiff Wolfe has sncerdly held religious bdliefs that
prohibit him from cutting his hair and shaving hisface. Jackson, 89 F. Supp. 2d a 65 (finding Wolfe's
testimony to be "heartfdt and sncere”).

11. This court has held that subjecting plaintiffs to the grooming policy substantidly
burdens their sncere religious beliefs. 1d., 89 F. Supp. 2d at 65 (finding that the grooming policy
"imposes a least a substantiad burden if not more").

12. The burden on plaintiffs beliefs has increased snce the court's ruling in the
Jackson case. At the time of the Jackson decison, VDOC's policy gave the named plaintiffsa
"choice" between cutting their hair and shaving their beards or being placed in adminigtretive
segregation and logng dl privileges. Here, it is undisputed thet if plaintiffs are returned to VDOC
facilities, they will be forced to cut their hair and shave their beards in addition to being sent to
adminigrative segregation for falure to voluntarily comply with the grooming policy.

B. DefendantsHave Failed to Meet Their Burden of Proving That Therels
No Less Restrictive Alter native.

13. Because plaintiffs have demondrated that the VDOC grooming policy
subgtantialy burdenstheir sincerely held religious beliefs, the burden shifts to defendants to prove that
subjecting plaintiffs to the grooming policy isthe least restrictive means of achieving a compelling
interest. See 42 U.S.C. § 2000bb-1(b)(2); Diaz, 114 F.3d at 72; Jolly, 76 F.3d at 477-78; Cheema,

67 F.3d at 885. BOP hasfailed to carry this burden.
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14. Asalessredrictive dternaive, BOP could house plaintiffsin any of the many
ingtitutions run by BOP or its non-VDOC contractors that do not impose a substantia burden on
plantiffs reigious beliefs and practices.

15. Defendants assert two arguments to judtify their falure to house plaintiffsin
facilities that would not burden their religious beliefs and practices. 1) BOP's prisons are overcrowded
and thus it has nowhere to house plaintiffs, and 2) BOP cannot identify class members because BOP
cannot assess the bona fides of an inmates rdigious beliefs. Neither of these argumentsiis persuasive.

16. Defendants have failed to demondrate that BOP's interest in managing
overcrowding would be affected in any way by plaintiffs request that BOP take their sincere religious
objections to the grooming policy into account in making placement and transfer decisons. BOPs
capacity concerns are not implicated by individualized designations and redesignations to non-VDOC
facilitiesfor class members, because BOP's inmate population is dready in congtant flow around the
country, the number of individuas involved is rdatively smal, VDOC fadilities are virtudly full, BOP
dready places two of every three Didrict inmates in anon-VDOC facility, BOP will esslly refill spaces
vacated a VDOC fadilities, and the overdl number of individuds in the BOP system will not be
affected. Although BOP undoubtedly has an important interest in managing overcrowding, that interest
will not be harmed by the rdief plaintiffs seek and therefore cannot justify BOP's practice of burdening
plantiffs ancererdigious beliefs.

17.  Congress specificaly warned that the judicia deference owed to prison
adminigtrators under RFRA does not dlow ether the adminigtrators or the courtsto rely on conclusory

arguments. S. Rep. No. 103-111, at 10 (1993), reprinted in 1993 U.S.C.C.A.N. 1892, 1899 ("[T]he
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date must do more than smply offer conclusory statements that a limitation on religious freedom is
required for security, hedth or safety"); see also Jolly, 76 F.3d at 479 (2" Cir. 1996) (finding that
prison regulations are "not insulated from scrutiny merely because the defendants brandish the concepts
of public hedth and safety™). To prove that no less redtrictive dternative exigts, defendants must show
that the dternatives proposed by plaintiffswill not protect BOP's interest in prison security. They have
failed to make this showing.

18. BOP dso arguesthat no less redtrictive dternative is available becauseit is not
permissible or proper for the government to inquire into the Sncerity of inmates religious beliefs, and
therefore BOP cannot determine who would qudify for dternative placement. This argument fails both
as amatter of fact and as a matter of |aw.

19.  The Supreme Court has made clear that governmenta agencies not only can
as=ss bona fides when deciding whether to accommodeate rdligious beliefs, but often must do soin
order to properly assess reigious accommodation clams. See United Sates v. Seeger, 380 U.S.
163, 184-85 (1965) ("Loca [military draft] boards and courts in this sense are not free to reject bdliefs
because they condder them 'incomprehensible’ Their task is to decide whether the beliefs professed
by aregigrant are Sncerely hed and whether they are, in his own scheme of things, religious. But we
hasten to emphasize that while the ‘truth’ of abelief is not open to question, there remains the sgnificant
question whether it is'truly held." Thisis the threshold question of sincerity which must be resolved in
every cae"); accord U.S. v. Ward, 989 F.2d 1015, 1018 (9th Cir. 1992); Hager v. Secretary of
Air Force, 938 F.2d 1449, 1454 (1st Cir. 1991); Philbrook v. Ansonia Bd. of Educ., 757 F.2d 476,

482 (2d Cir. 1985) ("[A] sncerity andysisis necessary in order to differentiat[e] between those beliefs

29



that are held as a matter of conscience and those that are animated by motives of deception and
fraud.") (interna quotation marks omitted); Patrick v. LeFevre, 745 F.2d 153, 157 (2d Cir. 1983);
U.S v. Joyce, 437 F.2d 740, 744 (7th Cir. 1971); Lindenberg v. United States Dep't of Justice,
657 F. Supp. 154, 161-62 (D.D.C. 1987) (reviewing INS determination of inadequate "religious
commitment” for purposes of specia visa certification).

20. Prison officids in other systems can and do assess the Sincerity of inmates
religious beliefsin order to adminigter prison programs and policies ranging from requests for
exceptions to grooming policies or persona property rulesto gpprova for specid meds. Seeeq.,
Morrison, 239 F.3d at 658 (4th Cir. 2001) (finding that plaintiff was denied equal protection because
defendants "never evauated the sincerity of [plaintiff's] beliefs' asthey would have for other inmates
requests for reigious items); DeHart, 227 F.3d at 52 n.3 (3d Cir. 2000) ("Prison officias are, of
course, entitled both to make ajudgment about the sincerity of an inmate's belief when he or she asks
for different treetment and to act in accordance with that judgment.”); Mosier, 937 F.2d at 1523, 1526
(20th Cir. 1991) (holding, in the context of a request for a grooming policy exemption, that "[w]ithout
question, the prison may determine whether plaintiff's beliefs are Sncere, meaning whether they are truly
held and rdigiousin nature'); McElyea, 833 F.2d a 199 (9th Cir. 1987) (holding that "[i]t is
gopropriate for prison authorities to deny a gpecid diet if aninmateis not sncerein hisrdigious
beliefs'); see also Makin v. Colo. Dep't of Corrections, 183 F.3d 1205, 1213 (10th Cir. 1999)
(relying on Seeger, 380 U.S. at 184-85 (1965), for vaidity of assessing sincerity of belief for specid
mesdls request); Brock v. Carroll, 107 F.3d 241, 244 (4th Cir. 1997) (Wilkins, J. concurring) (stating

that request for exception to "contraband” rule should be andyzed under Seeger standard); Jackson v.
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Mann, 196 F.3d at 320 (2d Cir. 1999) (reviewing "through the prism of sncerity" defendants motion
to dismiss plaintiff's chalenge to denid of kosher med request).

21.  Therefore, the court concludesthat BOP officials not only are permitted to
assess bona fides but are required to do so where defendants actions impose a substantial burden on
plantiffs sincere religious beliefs regarding hair and beards.

22. Moreover, the government cannot meet its burden to prove least redtrictive
means unlessit has actudly consdered and rejected the efficacy of less redtrictive measures before
adopting the challenged practice. See e.g., United Sates v. Playboy Entertainment Group, Inc.,
529 U.S. 803, 824 (2000) (finding, in the context of a First Amendment chalenge to speech
regtrictions, that "[a] court should not assume aplausible, less redtrictive dternative would be
ineffective"); City of Richmond v. J.A. Croson, 488 U.S. 469, 507 (1989) (finding city's minority set-
aside program was not narrowly tailored in part because the city had not considered whether race-
neutral measures would have achieved the government'sinterest); Hunter ex rel. Brandt v. Regents of
Univ. of Calif., 190 F.3d 1061, 1078 (9™ Cir. 1999) (finding that government "neglected to undertake
any condderation—Ilet done serious, good faith consderation” of race-neutra dternatives) (interna
quotation marks and citation omitted). Thus, the government cannot meet its burden by relying on
post-hoc excuses for continuing to burden individuds religious bdiefs. Jolly, 76 F. 3d a 479 (finding
that "pogt hoc rationdizations will not suffice to meet [RFRA'S| requirements’) (citations omitted).

Here, BOP concedes that it never conddered the less redtrictive dternative of assgning inmates with

religious objections to the VDOC grooming policy to BOP or other non-VDOC facilities, despite the
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fact that BOP successfully implemented this aternative in response to this Court'sinjunction in Jackson,
an dternative which it discontinued only because the injunction was lifted.

23.  Thecourt concludes that BOP has available to it aless redtrictive adterndtive to
subjecting inmates with rdigious objections to the VDOC grooming policy. That dternative conssts of
taking inmates rdigious beliefs into consderation as part of the designation or redesignation process, as
BOP's own Designation Manua requires.

24.  Asingructed by the D.C. Circuit, the court has congdered whether "dternative
placement in non-Virginia prisons without grooming policies’ isfeasble, and findsthet it is. Jackson,
254 F.3d a 271. The court therefore concludes that defendants have failed to meet their burden of
proving that less redtrictive means are not available. See Cheema, 67 F.3d at 885 (defendants failure
to offer evidence that aless redrictive dternative was not available required entry of an injunction in
favor of plantiffs assarting RFRA clam).

CONCLUSION

For the foregoing reasons, Judgment is entered in favor of plaintiffs and defendants are

permanently enjoined from violating plaintiffs rights under RFRA. An gppropriate order accompanies

this memorandum.

Henry H. Kennedly, Jr.
United States Digtrict Judge

Date:
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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ISADORE GARTRELL, et al.,
Plaintiffs,

Civil Action 01-01895 (HHK)
V.

JOHN D. ASHCROFT, et al.,

Defendants.

ORDER

Pursuant to Fed. R. Civ. P. 58 and for the reasons stated by the court in its memorandum
docketed this same day, it isthis 19th day of February, 2002, hereby

ORDERED and ADJUDGED that judgment is entered in favor of plaintiffs and it is further

ORDERED and ADJUDGED that the defendants (collectively "BOP"), before designating
any inmate to a Virginia Department of Corrections ("VDOC") inditution, shal consder each inmat€e's
religious beliefs and practices and, to the extent those beliefs and practices would be burdened by the
VDOC grooming policy, thet factor shall militate against BOP designating that inmate to aVDOC
inditution; and it is further

ORDERED and ADJUDGED that BOP shdl immediately evauate whether the grooming
policy of VDOC burdens the religious beliefs and practices of each of itsinmates housed in aVDOC
inditution. 1f aBOP inmate's religious beliefs and practices are found to be burdened by the VDOC

grooming policy, BOP shdl promptly transfer that inmate out of VDOC,; and it is further



ORDERED and ADJUDGED that dl disciplinary action imposed on any class member asa
result of the class member's refusd to comply with the VDOC grooming policy shdl be expunged from
any BOP record of such action immediatdy; and it is further

ORDERED and ADJUDGED that the court shdl retain jurisdiction over this metter to

ensure that the terms of itsinjunction are obeyed and for gppropriate ancillary proceedings.

Henry H. Kennedy, Jr.
United States Didtrict Judge



